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DECISION AND ORDER 

OPINION 

S e v e r a l  r e l a t e d  matters have been b rough t  t o  t h e  Board i n  v a r i o u s  
forms by t h e  F r a t e r n a l  Orde r  of P o l i c e ,  M e t r o p o l i t a n  P o l i c e  Depart-  
men t  Labor  Committee (FOP) and the I n t e r n a t i o n a l  Brotherhood of P o l i c e  
O f f i c e r s ,  Local  442 (IBPO). 
between t h e s e  two un ions  f o r  t h e  r i g h t  t o  r e p r e s e n t ,  f o r  pu rposes  
of  c o l l e c t i v e  b a r g a i n i n g ,  t h e  sworn p o l i c e  o f f i c e r s  and s e r g e a n t s  
of t h e  M e t r o p o l i t a n  P o l i c e  Department. 

These matters a l l  i n v o l v e  t h e  r i v a l r y  

The background of t h i s  c o n t r o v e r s y  h a s  been s e t  o u t  i n  PERB 
Opinion No. 1 7 ,  i s s u e d  on Octobe r  9 ,  1981 i n  Case No. 81-R-05, and 
more f u l l y  i n  t h e  Hearing O f f i c e r ' s  August 31, 1981, Report  and Recom- 
mendat ion i n  t h a t  ca se .  Those documents are i n c o r p o r a t e d  h e r e  by 
r e f e r e n c e .  On Octobe r  9 ,  1981, (PERB Opinion No. 1 7 ) ,  t h e  Board o r d e r e d  
a n  e l e c t i o n  be h e l d  t o  de t e rmine  t h i s  r e p r e s e n t a t i o n  i s s u e .  

The n e c e s s i t y  of f u r t h e r  Board a c t i o n  ar ises  from t h e  f a c t  t h a t  
I B P O  h a s  r e f u s e d  t o  proceed w i t h  t h e  implementat ion of  t h e  Oc tobe r  9 ,  
Orde r ,  and h a s  f u r t h e r  adv i sed  t h e  Board t h a t  u n d e r  p r e s e n t  circum- 
s t a n c e s  it  w i l l  c o n t i n u e  on t h i s  c o u r s e ,  g i v i n g  a ser ies  of d i f f e r e n t  
r easons  f o r  th i s  p o s i t i o n .  

FOP a l l e g e s  t h a t  when FOP r e p r e s e n t a t i v e s  t r i e d  t o  s c h e d u l e  
meet ings t o  a r r a n g e  f o r  t h e  e l e c t i o n  t h a t  had been o r d e r e d ,  t h e y  were 
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advised t h a t  key IBPO r e p r e s e n t a t i v e s  cou ld  not be a v a i l a b l e  a t  t h e  
suggested meet ing times o r  i n  t h e  immediate f u t u r e .  

When FOP,p ro te s t ed  t h e  c o n t i n u e d  I B P O  c o u r s e  of a c t i o n  o r  non- 
a c t i o n  t o  t h e  Board by l e t te r  of  Oc tobe r  20, 1981, and requested t h a t  
t h e  Board proceed t o  s c h e d u l e  an e l e c t i o n ,  IBPO then  took t h e  p o s i t i o n  
t h a t  i t  was u n d e r  no o b l i g a t i o n  t o  proceed f u r t h e r  e x c e p t  as d i r e c t e d  by 
t h e  Board. 

More r e c e n t l y ,  IBPO h a s  a d v i s e d  t h e  Board t h a t  it c o n s i d e r s  an 
e l e c t i o n  improper  u n t i l  t h e  Board r u l e s  on a complaint  t h a t  has been 
made by IBPO t h a t  FOP'S i n t e r n a l  r u l e s  and procedures  c o n s t i t u t e  r a c i a l  
and s e x u a l  d i s c r i m i n a t i o n .  (81-S-02) 

F i n a l l y ,  IBPO h a s  informed t h e  Board t h a t  i t  w i l l  n o t  proceed t o  an 
e l e c t i o n  u n t i l  a Board r u l i n g  i s  i s s u e d  r e g a r d i n g  i t s  claim t h a t  t h e  FOP 
Chairman of  t h e  Labor  Committee i s  a c o n f i d e n t i a l  employee of  t h e  P o l i c e  
Department and t h e r e f o r e  n o t  p r o p e r l y  i n c l u d e d  i n  t h e  b a r g a i n i n g  it. (81-R-09) 

The O f f i c e  of  Labor  R e l a t i o n s  and C o l l e c t i v e  Barga in ing  (OLRCB),  
r e p r e s e n t i n g  the employer ,  h a s  f i l e d  a l e t t e r  w i t h  t h e  Board u n d e r  d a t e  
of  Oc tobe r  23, 1981, which s t a t e s  t h a t  t h e  OLRCB does "not t a k e  a p o s i t i o n  
f o r  o r  a g a i n s t  e i t h e r  u n i o n , "  and t h a t  it s u p p o r t s  i n  e f f e c t  t h e  IBPO 
p o s i t i o n .  The Oc tobe r  23, 1981 l e t t e r  mis-states t h e  f a c t s  r e g a r d i n g  
t h e  p rocedure  t h e  Board i s  f o l l o w i n g ,  and a f t e r  r e f e r r i n g  t o  t h e  FOP 
l e t te r  of Oc tobe r  20, i t  s u g g e s t s  tha t  " p r e c i p i t o u s  a c t i o n  (by the 
Board) c a n  have s e r i o u s  a d v e r s e  i m p l i c a t i o n s  conce rn ing  the r o l e  of  t h e  
(Execu t ive  D i r e c t o r  of  t h e  Board) and t h e  f u t u r e  r o l e  of t h e  PERB i n  
t h i s  case", i f  t h e  Board t a k e s  t h e  a c t i o n  demanded i n  t h e  Oc tobe r  20, 
1981, letter. 

The Board has i n v e s t i g a t e d  t h e  c i r c u m s t a n c e s  of the IBPO a l l e g a -  
t i o n s  r e g a r d i n g  FOP race and sex d i s c r i m i n a t i o n  and t h e  FOP Labor Committee 
Chairman's  non-bargaining-uni t  s t a t u s  t o  de te rmine  w h e t h e r  these a l l e g a t i o n s  
w a r r a n t  IBPO's r e f u s a l  t o  proceed t o  an e l e c t i o n .  They do not.  

The race and s e x  d i s c r i m i n a t i o n  c h a r g e  was made i n  a "Standard of 
Conduct" compla in t  f i l e d  w i t h  t h e  Board by t h e  IBPO P r e s i d e n t  on August 
28, 1981. It  i s  r e p e a t e d  i n  a "Motion t o  Di smis s /Represen ta t ion  P e t i t i o n  
O r  i n  t h e  A l t e r n a t i v e  t o  S t a y  Dec i s ion  and O r d e r  of Election' '  document 
f i l e d  Oc tobe r  26, 1981. These f i l i n g s  have been docke ted  by t h e  Board 
as Case No. 81-S-02. 

Although c h i s  is t h e  f i r s t  time t h e  p r o c e d u r a l  issue invo lved  i n  
t h i s  case h a s  come b e f o r e  t h e  Board it h a s  been d e a l t  w i t h  r e p e a t e d l y  by 
t h e  N a t i o n a l  Labor  R e l a t i o n s  Board (NLRB). The q u e s t i o n  p r e s e n t e d  i s  
whe the r  a c h a r g e  of  i n t e r n a l  u n i o n  misconduct  shou ld  b e  r u l e d  upon i n  
c o n n e c t i o n  w i t h  a r e p r e s e n t a t i o n  and e l e c t i o n  proceeding.  The NLRB h a s  
r u l e d  c o n s i s t e n t l y  t h a t  i t  shou ld  n o t  be;  t h a t  t o  do so would 
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h o l d  up t h e  p r o c e e d i n g  n e e d l e s s l y ;  and t h a t  t h e  t i m e  f o r  such a cha rge ,  
i f  i t  i s  p r e s s e d  s e r i o u s l y ,  i s  a f t e r  a union h a s  been determined t o  have 
m a j o r i t y  s t a t u s  and i t  c a n  be shown t h a t  t h e  union i n  f a c t  a c t s  d i s -  
c r i m i n a t o r i l y  i n  a manner p r e j u d i c i n g  o r  t h r e a t e n i n g  t o  p r e j u d i c e  b a r g a i n i n g  
u n i t  members' i n t e r e s t s .  I B P O ,  i n  i t s  p l e a d i n g s ,  r e c o g n i z e s  t h i s  long- 
s t a n d i n g  NLRB r u l e ,  b u t  a s k s  t h a t  t h e  Board no t  adop t  i t .  

PERB Rule 108.2 i n  e f f e c t  a d o p t s  t h e  NLRB r u l e ,  and good r eason  
s u p p o r t s  i t .  T h i s  r eason  i s  confirmed by what i s  a t t e m p t e d  i n  t h e  pre-  
s e n t  case. I n  t h e  p r e s e n t  c a s e ,  t h e  complaint  i s  n o t  suppor t ed  by an 
a l l e g a t i o n  t h a t  t h e r e  i s  a n  a g g r i e v e d  p e r s o n  a s  p rov ided  i n  Rule 108.2. 
The f i l i n g  of t h e  compla in t  a t  t h i s  time i s  premature.  F u r t h e r  t h e  
a l l e g a t i o n s  and e v i d e n c e  s u b m i t t e d  i n  t h e  complaint  do n o t  p r e s e n t  a 
s u f f i c i e n t  
members' i n t e r e s t .  

c a s e  of p r e j u d i c i a l  d i s c r i m i n a t i o n  a g a i n s t  b a r g a i n i n g  u n i t  

I f  FOP wins t h e  e l e c t i o n  t h a t  h a s  been o r d e r e d  and i f  a d i s c r i m i n a -  
t i o n  c h a r g e  i s  s u b s e q u e n t l y  f i l e d  by an " i n t e r e s t e d  p a r t y "  and i f  t h e  
compla in t  t h e n  meets t h e  r equ i r emen t  of  showing r e a s o n a b l e  b a s i s  f o r  
c o n s i d e r i n g  t h i s  c h a r g e ,  t h e  Board w i l l  t h e n  c o n s i d e r  t h e  c a s e  on i t s  
merits and make a f i n d i n g .  The d i s c r i m i n a t i o n  i s s u e  i s  a s e r i o u s  one,  
and cou ld  l e a d  t o  a d v e r s e  a c t i o n  a g a i n s t  a union. The Board h a s  i n  no 
way a c t e d  on t h e  merits of c h a t  cha rge  h e r e ,  because  there i s  n e i t h e r  a n  
a g g r i e v e d  p a r t y  n o r  a v i o l a t i o n  of  t h e  law o r  of  t h e  Board ' s  r u l e s .  

The second i s s u e  conce rn ing  I B P O ' s  p r o t e s t  t h a t  t h e  Chairman of  t h e  
FOP Labor  Committee is a c o n f i d e n t i a l  employee o f  t h e  M e t r o p o l i t a n  
P o l i c e  Department was f i r s t  r e g i s t e r e d  i n  a P e t i t i o n  f o r  C l a r i f i c a t i o n  
f i l e d  September 2 ,  1981 and i s  r e p e a t e d  i n  t h e  Oc tobe r  26,  1981, Motion 
r e f e r r e d  t o  above. The m a t t e r  h a s  been docketed a s  Case No. 81-R-09. 

An i n v e s t i g a t i o n  by t h e  Board d i s c l o s e s  t h a t  t h e  i n d i v i d u a l  i nvo lved  i s  
c u r r e n t l y  i n  a p o s i t i o n  t h a t  cou ld  i n  no way be  c o n s i d e r e d  c o n f i d e n t i a l  
or m a n a g e r i a l ,  and t h a t  t h e  s t a t u s  of o t h e r  i n d i v i d u a l s  i n  t h i s  same 
p o s i t i o n  i s  n o t  b e i n g  c h a l l e n g e d  s o  f a r  a s  i n c l u s i o n  i n  t h e  b a r g a i n i n g  
u n i t  is concerned.  In view of t h i s  f i n d i n g ,  IBPO's c o n t e n t i o n  t h a t  t h e  
e l e c t i o n  shou ld  b e  postponed u n t i l  a f u r t h e r  b a r g a i n i n g  u n i t  d e t e r m i n a t i o n  
i s  made h a s  no l e g i t i m a t e  b a s i s  whatsoever .  
I B P O ' s  r e q u e s t  (81-R-09). 

The Board he reby  d e n i e s  

The r e a l  i s s u e  i n  t h e s e  p roceed ings  i s  whether  t h e  r e p r e s e n t a t i o n  
and e l e c t i o n  p r o c e d u r e s  e s t a b l i s h e d  i n  t h e  Comprehensive Merit Pe r sonne l  
Act of  1978 a r e  t o  be r e s p e c t e d .  These p rocedures  are  e s s e n t i a l  t o  
e s t a b l i s h m e n t  of  t h e  r i g h t  o f  D i s t r i c t  employees t o  o r g a n i z e  and t o  
b a r g a i n  c o l l e c t i v e l y .  L ike  a l l  laws i n  a f r e e  s o c i e t y  they  depend 
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l a r g e l y  on v o l u n t a r y  compliance w i t h  them, and w i t h  d e t e r m i n a t i o n s  made 
unde r  them. L i k e  a l l  such laws they  a r e  v u l n e r a b l e  t o  d e l a y i n g  t a c t i c s  
t h a t  can  d e f e a t  t h e i r  purpose.  Rega rd le s s  of how t h e  r u l e s  a f f e c t  a 
p a r t y ' s  p o s i t i o n  i n  a p a r t i c u l a r  c a s e ,  t h e r e  i s  i n  t h e  long r u n  a common 
i n t e r e s t  i n  making them work. 

The i n t e r e s t  i n  v o l u n t a r y  compliance prompts one more e f f o r t  by t h e  
Board t o  o b t a i n  i t  h e r e .  The n e x t  r e g u l a r l y  scheduled Board meet ing i s  
on November 16 ,  1981. The p a r t i e s  a r e  i n s t r u c t e d  t o  meet t o g e t h e r  
w i t h i n  t h r e e  working days  of r e c e i p t  of  t h i s  Dec i s ion  and t o  make arrangements  
f o r  t h e  prompt h o l d i n g  o f  t h i s  e l e c t i o n .  The p a r t i e s  a r e  f u r t h e r  i n s t r u c t e d  
t o  c o n t i n u e  mee t ing  u n t i l  such arrangements  a r e  completed,  and t o  a d v i s e  
t h e  Board o f f i c e s  i n  w r i t i n g  no l a t e r  t han  Thursday,  November 1 2 ,  1981, 
a s  t o  t h e  s t a t u s  of  t h i s  m a t t e r .  
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ORDER 

Case No. 81-R-05 

It is ordered that the parties proceed immediately in accordance with 
the last paragraph of Opinion No. 23.  

Case No. 81-S-O2/No. 81-R-05 

The Complaint filed on August 28, 1981 and the "Motion to Dismiss/ 
Representation Petition or in the Alternative to Stay Decision and Order 
of Election" filed on October 2 6 ,  1981, are hereby dismissed and denied, 
respectively. 

Case No. 81-R-09/No. 81-R-05 

The Complaint filed on September 2 ,  1981, and the "Motion to Dismiss/ 
Representation Petition or in the Alternative to Stay Decision and Order 
of Election" filed on October 2 6 ,  1981, are denied. 

BY ORDER OF THE PUBLIC EMPLOYEE RELATIONS BOARD 

November 4 ,  1981 


