GOVERNMENT OF THE DISTRICT OF COLUMBIA
PUBLIC EMPLOYEE RELATIONS BOARD

In Several Matters involving:

Fraternal Order of Police
Metropolitan Police Department
Labor Committee,

PERB Case No. 81-R-05
PERB Case No. 81-5-02
PERB Case No. 81-R-09

Petitioner,
and
Opinion No. 23
District of Columbia
Metropolitan Police Department,
Agency,

and

International Brotherhood of
Police Officers, Local 442,

Intervenor.
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DECISION AND ORDER

OPINION

Several related matters have been brought to the Board in various
forms by the Fraternal Order of Police, Metropolitan Police Depart-
ment Labor Committee (FOP) and the International Brotherhood of Police
Officers, Local 442 (IBPO). These matters all involve the rtivalry
between these two unions for the right to represent, for purposes
of collective bargaining, the sworn police officers and sergeants
of the Metropolitan Police Department.

The background of this controversy has been set out in PERB
Opinion No. 17, issued on October 9, 1981 in Case No. 81-R-05, and
more fully in the Hearing Officer's August 31, 1981, Report and Recom-
mendation in that case. Those documents are incorporated here by
reference. On October 9, 1981, (PERB Opinion No. 17), the Board ordered
an election be held to determine this representation issue.

The necessity of further Board action arises from the fact that
IBPO has refused to proceed with the implementation of the October 9,
Order, and has further advised the Board that under present circum-
stances it will continue on this course, giving a series of different
reasons for this position.

FOP alleges that when FOP representatives tried to schedule
meetings to arrange for the election that had been ordered, they were
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advised that key IBPO represeatatives could not be available at the
suggested meeting times or in the immediate future.

When FOP protested the continued IBPO course of action or non-
action to the Board by letter of October 20, 1981, and requested that
the Board proceed to schedule an election, IBPO then took the position
that it was under no obligation to proceed further except as directed by

the Board.

More recently, IBPO has advised the Board that it considers an
election improper until the Board rules on a complaint that has been
made by IBPO that FOP's internal rules and procedures constitute racial
and sexual discrimination. (81~5-02)

Finally, IBPO has informed the Board that it will not proceed to an
election until a Board ruling is issued regarding its claim that the FOP
Chairman of the Labor Committee is a confidential employee of the Police
Nepartment and therefore not properly included in the bargaining

(-.it. (81-rR-09)

The Office of Labor Relations and Collective Bargaining (OLRCB),
representing the employer, has filed a letter with the Board under date
of October 23, 1981, which states that the OLRCB does "not take a position
for or against either union," and that it supports in effect the IBPO
position. The October 23, 198l letter mis-states the facts regarding
the procedure the Board is following, and after referring to the FOP
letter of October 20, it suggests that “precipitous action (by the
Board) can have serious adverse implications concerning the role of the
(Executive Director of the Board) and the future role of the PERB in
this case", if the Board takes the action demanded in the October 20,

1981, letter.

The Board has investigated the circumstances of the IBPO allega-
tions regarding FOP race and sex discrimination and the FOP Labor Committee
Chaiman's non-bargaining-unit status to determine whether these allegations
warrant IBPO's refusal to proceed to an election. They do not.

The race and sex discrimination charge was made in a "Standard of
Conduct" complaint filed with the Board by the IBPO President on August
28, 198l. It is repeated in a "Motion to Dismiss/Representation Petition
Or in the Alternative to Stay Decision and Order of Election" document
filed October 26, 198l. These filings have been docketed by the Board
as Case No. 81-5-02. -

Although chis is the first time the procedural issue involved in
this case has come before the Board it has been dealt with repeatedly by
the National Labor Relations Board (NLRB). The question presented is
whether a charge of intermal union misconduct should be ruled upon in
connection with a representation and election proceeding. The NLRB has
ruled consistently that it should not be; that to do so would
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hold up the proceeding needlessly; and that the time for such a charge,

if it is pressed seriously, is after a union has been determined to have
majority status and it can be shown that the union in fact acts dis-
criminatorily in a manner prejudicing or threatening to prejudice bargaining
unit members' interests. IBPO, in its pleadings, recognizes this long-
standing NLRB rule, but asks that the Board not adopt it.

PERB Rule 108.2 in effect adopts the NLRB rule, and good reason
supports it. This reason is confirmed by what is attempted in the pre-
sent case. In the present case, the complaint is not supported by an
allegation that there is an aggrieved person as provided in Rule 108,2,
The filing of the complaint at this time is premature. Further the
allegations and evidence submitted in the complaint do not present a
V:SUffiCieﬂt case of prejudicial discrimination against bargaining unit
members' interest.

If FOP wins the election that has been ordered and if a discrimina-
tion charge is subsequently filed by an "interested party' and if the
complaint then meets the requirement of showing reasonable basis for
considering this charge, the Board will then consider the case on its
merits and make a finding. The discrimination issue is a serious one,
and could lead to adverse action against a union. The Board has in no
way acted on the merits of that charge here, because there is neither an
aggrieved party nor a violation of the law or of the Board's rules.

The second issue concerning IBPO's protest that the Chairman of the
FOP Labor Committee is a confidential employee of the Metropolitan
Police Department was first registered in a Petition for Clarification
filed September 2, 193] and is repeated in the October 26, 1981, Motion
referred to above. The matter has been docketed as Case No. 81-R-09,

An ‘investigation by the Board discloses that the individual involved is
curreatly in a position that could in no way be considered confidential
or managerial, and that the status of other individuals in this same
position is not being challenged so far as inclusiom in the bargaining
unit is concerned. In view of this finding, IBPQ's contention that the
election should be postponed until a further bargaining unit determination
is made has no legitimate basis whatsoever. The Board hereby denies
IBPO's request (81-R-09).

The real issue in these proceedings is whether the representation
and election procedures established in the Comprehensive Merit Personnel
Act of 1978 are to be respected. These procedures are essential to
establishment of the right of District employees to organize and to
bargain collectively. Like all laws in a free society they depend



largely on voluntary compliance with them, and with determinations made
under them. Like all such laws they are vulnerable to delaying tactics
that can defeat their purpose. Regardless of how the rules affect a
party's position in a particular case, there is in the long run a common
interest in making them work.

The interest in voluntary compliance prompts one more effort by the
Board to obtain it here, The next regularly scheduled Board meeting is
on November 16, 198l. The parties are instructed to meet together
within three working days of receipt of this Decision and to make arrangements
for the prompt holding of this election. The parties are further instructed
to continue meeting until such arrangements are completed, and to advise
the Board offices in writing no later than Thursday, November 12, 1981,
as to the status of this matter.
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ORDER

Case No. 81-R-05

It is ordered that the parties proceed immediately in accordance with
the last paragraph of Opinion No. 23.

Case No. 81-5-02/No. 81-R~-05

The Complaint filed on August 28, 1981 and the "Motion to Dismiss/
Representation Petition or in the Alternative to Stay Decision and Order
of Election” filed on October 26, 1981, are hereby dismissed and denied,
respectively.

Case No. 81-R-09/No. 81-R-05

The Complaint filed on September 2, 1981, and the "Motion to Dismiss/
Representation Petition or in the Alternative to Stay Decision and Order
of Election" filed on October 26, 1981, are denied.

BY ORDER OF THE PUBLIC EMPLOYEE RELATIONS BOARD

November 4, 1981



